SERVED: May 30, 1997
NTSB Order No. EA-4552

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQON, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 23'¢ day of My, 1997

BARRY L. VALENTI NE
Acting Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-14234
V.

JUAN JOSE REI NA,

Respondent .

N N N N N N N N N N N N N N

ORDER DENYI NG MCODI FI CATI ON AND CLARI FI CATI ON

The Adm nistrator has filed a petition for nodification and
clarification of our opinion and order, EA-4508, served Decenber
20, 1996. In our opinion, we reversed the | aw judge’s
nmodi fication of sanction, reinposed the sanction proposed by the
Adm ni strator and, in explaining our decision, stated:

A law judge’'s discretion in sanction nodification is not
l[imtless. Although the Board has authority to nodify
sanction, it is constrained by two principles. First, its
deci sions nust be consistent with precedent, or they nust
clearly explain the deviation. Second, pursuant to 49

U S C 44703(c)(2), the Board is also generally bound by the
Adm nistrator’s “validly adopted interpretations of [aws and
regul ations,” which include the Adm nistrator’s sanction
gui dance tabl e.

EA- 4508 at 3. The Adm nistrator believes that this | anguage
creates a “hierarchic analysis” under which in each case we would
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| ook first to Board precedent and only afterwards to FAA witten

sanction guidance. |If that were our intent, the FAA woul d be
rightly concerned. It, however, is not.? W nerely listed two
principles, generally applicable -- principles we have applied,

as relevant in particular cases, since the FAA Civil Penalty
Adm ni strative Assessnment Act of 1992 was enacted. W did so
solely in the context of rem nding our |aw judges that their
di scretion had limts.

In any case, we decline the FAA s request in this petition
that we reverse the hierarchy they have perceived and consi der
first the FAA's sanction guidance. W hope we have now expl ai ned
that we intended no hierarchy. Further, we agree with the
general principle that, if deference issues are joined, any
anal ysis of case precedent takes place in the deference context.
We see no need to go further, and see (perhaps unintended)
difficulty wwth the FAA s approach.

In sonme, if not nost, cases, issues of deference do not ever
ari se and are not discussed because we agree with the proposed
sanction. (W have in prior decisions noted the obvious
conclusion that we need only address deference issues when we
di sagree with the FAA regarding sanction.) Here, there was no
such di sagreenent and, therefore, no reason to address CP Act
i ssues. The FAA proposal fails to consider this circunstance or
ot hers where FAA counsel fails to nention FAA sanction gui dance,
or where no such guidance exists. To the extent the FAA s
proposal here can be read to require us, at any stage of our
proceedi ngs, to |locate and consider any applicable witten
sanction gui dance by the Adm ni strator where that issue has not
even been pl eaded by the FAA, we decline to do so, as we noted in
our opinion (at 5). See Adm nistrator v. Rolund, NTSB O der EA-
3991 (1993), aff’d H nson v. NISB and R chard A Rolund, 94-1428
(D.C. Gr. June 30, 1995).

ACCCRDI N&Y, |IT IS ORDERED THAT:

The Adm nistrator’s petition is denied.

HALL, Chairman, FRANCI S, Vi ce Chai r man, HAMVERSCHM DT, GOGLI A,
and BLACK, Menbers of the Board, concurred in the above order.

! The mi sunderstandi ng may have been caused by the

j uxt apositioning of various discussions in the decision.
Foll ow ng the quoted statenment of principles, we proceeded to
di scuss case law, and closed with a reference to a deference
i ssue.






